United States Court of Appeals 
for the Second Circuit 



APPELLEE'S BRIEF 



74-1878 

To be argued by 
Biciiabu Wilb 


8>tatf0 fflourt of App^ala 


FOR THE SECOND CIRCUIT 
Docket No. 74-1878 

I ■ I w - 


UNITED HTATES OF AMERICA, 

Appellee, 

THEODORE KOSS, KOSS 8E('URITIES (CORPORATION, 
ERWIN LAYNE aud WILLIAM McGEE, 

Defendants-Appella/nt». 


On Apckal from tiik United Statbe District Court 
Fob the Houtiieun District of New York 


BRIEF FOR THE UNITt? STATES OF AMERICA 



Paul J. Curran, 

United States Attorney for the 
Southern District of Neic York, 
Attorney for the United States 
of America. 


Assistant United States Attorneys, 
Of Counsel. 


'V 






. 1 # 










TABLE OF CONTENTS 


PAGE 


Preliminary KUitement. 1 

Statement of Facts .. 4 

The Government’s Case . 4 

The Defense Case. 20 

1. Koss and Koss Securities. 20 

2. Erwin Layne. 21 

3. William McGee . 22 

Abgumbnt : 


Point 1—The evidence u^ainst Koss and Koss Secu¬ 
rities was sutlicient to establish their Ruilt on the 


conspiracy count and the substantive counts . 23 

A. The (Conspiracy CCouut. 23 

B. StcK’k Fraud and Mail Fraud (Counts. 26 

C. Escrow Account Counts . 27 

1). False Documents . 27 

Point II —The jury properly found a sinRle conspiracy, 
of which Koss and Koss Securities were members, 
to manipulate the price of Automated stock . 28 


Point III—Koss was not prejmliced by insufflcient pre¬ 
trial disclosure . 29 

Point IV—The District Coui-t properly excluded from 
evidence Koss’ cancelled chc*cks, customer account 
cards and customer siRuature cards. 32 

















ii 


PAQB 


Fo’NT V—The claimK concerning Hellerman are with¬ 
out merit . 34 

Point VI—Judge Metziier’a inatructions on the con- 

Hpiracy count were sufficient. 38 

Point V’ll—Layiie alleges no jn-ejudice cognizable on 
appeal resulting from the joint trial with Koss or 
from language of the indictment . 41 

Point V’III—The Govei niuent’s i-esponse to Layne’s re¬ 
quest for disclosure of electronic surveillance was 
sufficient. 44 

CONCLUMON . 45 


Tabus of Cases 


Beverly v. United Staten, 468 F..*d 732 (5th Cir. 1972) 44 

Glasner v. United States, 316 U.8. 60 (1942) . 23 

Uoffa V. United States, 385 U.8. 293 (1966) . 36 

Kotteakos v. United States, 328 U.8. 760 (1946) . 28 

Mesarosh v. United Staten, 352 U.8. 1 (1966) . 34 

Oriiz V. United Staten, 358 F.2d 107 (9th Cir.), cert, 
denied, 385 U.8. 861 (1966) . 36 

Pereira v. United States, 347 U.8. 1 (1954) . 40 

Sorrells v. United Staten, 287 U.8. 435 (1932) . 36 

United States v. Alderman, 394 U.8. 165 (1969) . 44 

United States v. Alnondo, 486 F.2d 1339 (2d Cir. 1973), 
cert, granted as United States v. Feola, 42 U.8.L.W. 


3684 (April 15, 1974) . 38,40 


United Staten v. Alter, 482 F.2d 1016 (9th Cir. 1973) 44 


United Staten V. Arroyo, 494 F.2d 1316 (2d Cir. 1974) 23 






















iii 


PAOB 


United Staten v. Ariirs, 274 F.2(l 179 (2d C’ir.), cert, 
denied uh Ecola V. United States, 362 U.S. 974 
(1960) . 35 

United States V. Iten/er, 433 F.2d 680 (2d Cir. 1970), 

rert. denied, 401 L’.S. 962 (1971) . 37 

United States v. linfant, 480 F.2d 785 (2d Cir. 1973) 38 

t nited States V. Vallahan, 300 F. Siipp. 519 (S.D.N.Y. 

1969) . 32 

(.'nited States v. t'amjiano, 491 F.2d 906 (2d Cir. 1974) 

38, 40, 41 

United States V. (Ui/ira, Dkt. No. 74-1068 (2d Cir., July 
26, 1974) . 43 

United States V. (Hmino, 321 F.2d 509 (2d Cir.), cert, 
denied uh D’Ercolc V. United States, 375 U.S. 967 
(1963) . 31 

United States V. t'iriUo, 468 F.2d 12.33 (2d Cir. 1972), 
cert, denied, 410 U.S. 989 (1973) . 37 

United States v. Corallo, 413 F.2d 1306 (2d Cir.), cert, 
denied, 396 U.S. 958 (1969) . 35 

United States V. Crimmins, 123 F.2d 271 (2d Cir. 1941) 


38, 40 


( nited States v. Crisona, 271 F. Siipp. 1.50 (S.D.N.Y. 
1967), aff'd, 416 F.2d 107 (2d Cir. 1969), cert, 
denied, 397 U.S. 961 (1970) . 31 

I nited States V. De.ilesandro, 361 F.2d 694 (2d Cir.), 

cert, den'ted, 38.5 U.S. 842 (1966) . 42 

United States V. lielmtu:, 346 U.S. 374 (1953) . 31 

United States V. I)e Safiio, 4.35 F.2d 272 (2d Cir. 1970), 

vert, denied, 402 U.S. 999 (1971) . 38 

United States V. Fair, 487 F.2d 1023 (2d Cir. 1973) .... 38 















iT 

PAQB 


United States v. Franzcse, 892 F.2d 954 (2d Cir. 1968), 
vacated on other yrounds as Giordano v. United 
States, 394 U.8. 310 (1969) . 37 

United States v.'Fruehauf, 196 F. 8upp. 198 (8.D.N.Y. 
1961) . 32 

United States v. OrancUo, 365 F.2d 990 ( 2d Cir. 1966), 
cert, denied, 386 U.8. 999 (1967) . 43 

United States V. Qreenherej, 444 F.2d 369 (2d Cir.), 
eert. denied, 404 U.8. 853 (1971) . 36 

United States v. Houle, 490 F.2d 167 (2d Cir. 1973) .... 38 


United States v. Indiriglio, 352 F.2d 276 (2d Cir. 
1966) (en banc}, cert, denied, 383 U.8. 907 (1966) 42 

United States v. Jenkins, 496 F.2d 57 (2d Cir. 1974) 43 

United States v. Kushner, 136 F.2d 668 (2d Cir.), 
cert, denied, 320 U.8. 212 (1943) .31-32 

United States v. Lebron, 222 F.2d 531 (2d Cir.), cert, 
denied, 350 U.8. 876 (1955) . 31 

United States v. Magyadino, 496 F.2d 455 (2d Cir. 
1974) . 44 

United States v. Marando, Dkt. No. 73-2378 (2d Cir., 

July 3, 1974) . 40 

United States v. Maryolis, 138 F.2d 1002 (3d Cir. 1913) 35 

United States v. Mauro, Dkt. No. 74-1270 (2d Cir., 
June 26, 1974) . 40 

United States v. Maze, 414 U.8. 396 (1974) . 40 

United States v. McCarthy, 292 F. 8upp. 937 (8.D.N.Y. 
1968) . 32 

United States v. Nardone, 308 U.S. 338 (1939) . 44 

United States v. Nuccio, 373 F.2d 168 (2d Cir.), cert, 
denied, 387 U.S. 906 (1967) . 4.3 
















V 


PAOB 


United Staten V. Pni/liese, IW F.2(l 497 (2<1 (Mr. 1945) 43 

United Staten v. Reina, 242 F.2cl 392 (2<I Cir.), cert, 
denied an .Moccio v. United States, 354 U.8. 913 


(1957) . 35 

United States V. Rizzo, 491 F.2d 215 (2(1 Cir. 1974).... 43 

United States v. Russell, 411 U.S. 423 (1973) . 36 

United States v. Salazar, 485 F.2d 1272 (2d Cir. 1973) 32 

United States v. Smulin, 182 F.2d 782 (2d Cir. 1950) 42 

United States V. Sweiy, 316 F. Supp. 1148 (S.D.N.Y. 
1970), aff’d, 441 F.2d 114 (2d Cir.), ceH. denied. 


403 U.8. 932 (1971) . 41,42 

United States v. Tropiano, 418 F.2d 1069 (2d Cir. 
1969), cert, denied, 397 U.8. 1021 (1970) . 42 

United States V. Weiss, 491 F.2d 460 (2d Cir. 1974) 42 

United States v. Wolf son, 405 F.2d 779 (2d Cir. 1968), 
cert, denied, 394 U.K. 946 (1969) . 40 

United States v. Zanfardino, 496 F.2d 8f7 (2d Cir. 

1974 ) . 27 

Othkk Autiiobities 

8 .Uoore’s Federal Practice ^7.06 [2] (2d Ed. 1973) 32 

1 Wright, Federal Practice and Procedure-. Criminal 
§ 125 (1969) . 31 


I 

I 


i 












Intteh Olnurt of 

FOR THE SECOND CIRCUIT 
Docket No. 74-1878 

^ I — 

United States of Amebica, 

Appellee, 

—^v.— 

Theodoke Koss, Koss Seclrities ('obpobation, 

"HWiN Layne und William McGee, 

Defendants-Appellants. 


BRIEF FOR THE UNITED STATES OF AMERICA 
Preliminary Statement 

Theodore Kohk, Koss Securities Corporatiou, Erwiu 
Luyiie uiul William McGee appeal from judgmeuts of con¬ 
viction entered on June 14, 1974, in the United States Dis¬ 
trict Court lor the Southern District of New York, after a 
thirteen day trial before the Ilononible t’harles M. Metzner, 
United States District Judge, and a jury. 

indictment 7J tlr. 903, tiled on September 25, 1973, 
charged Koss, Koss Securities, Layne and McGee and twelve 
other defendants with conspii-ing to commit sttH-k fraud 
and with twelve substantive counts including fraud in 
the offer and sale of securities, fraud in connection with 
the purchase and sale of securities, failing to deposit 
promptly the proceeds of an underwriting into an escrow 
account, mail fraud, making false statements to the Secu¬ 
rities and Exchange (’ommission (“Commission”) and 
submitting false documents to the Commission. 



ar. 


Count Dofendanit 

1 All defendants and 
seven unindicted 
individual and cor¬ 
porate co<onspirm- 
tors 

2 Koss, Koss Secu¬ 
rities and three 
other defendants 

8 All defendants 


4 Koss, Koss Secu¬ 
rities and another 
defendant 


6 All defendants 
through 
11 

12 Koss 
18 Koss 
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Description of f 
Violation Charged 

Conspiracy to violate se¬ 
curities laws and to 
commit mail fraud 


Fraud in the offer and 
sale of securities 


Fraud in connection 
with the purchase and 
sale of securities 


Failing to deposit 
promptly the proceeds of 
an underwriting into an 
escrow account 


Mail fraud 


Making false statements 
to the Commission 

Submitting false docu¬ 
ments to the Commis¬ 
sion 


Statutes 

Violated 

Title 18. United States 
Code, Section 871. 


Title 15, United States 
Code, Sections 77q and 
77x: Title 18, United 
States Code, Section 2. 

Title 16, United States 
Code, Sections 78j(b) and 
78ff and TiUe 17. Code of 
Federal Regulations, Sec¬ 
tion 240.10b-6; Title 18. 
United States Code, Sec¬ 
tion 2. 

Title 16, United States 
Code, Sections 78o (c) (2) 
and 78ff and Title 17, Code 
of Federal Regulations, 
Section 240.16(c)2-4; Title 
18, United States Code, 
Section 2. 

Title 18, United States 
Code, Sections 1841 and 2. 

Title 18, United States 
Code, Section 1001. 

Title 18, United States 
Code, Section 1001. 
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Prior to trial, iiino deleiiduatH pleaded j'uilty,* two de- 
fendautN were severed** and Count 12 (false Htatements) 
was severed. 

The trial of Koss, Koss Securities, Layne, McGee and 
Stephen llagler coninienced on April 17, 1971. At the 
conclusion of the (loverninent’s case .Iiidge Metzner, with 
the (loverninent’s c(»nsent, n>‘“>ded motions to dismiss 
Counts t», 7, !> ami 10 (mail fraud) as to Koss, Koss 
Securities and Ijuvne and Counts 0, 7, S, 9 and 10 (mail 
fraud) as to .Mctlw and Hauler. The trial concluded on 
May 10, 1971 when the jury returned Kuilty verdicts with 
resjMH't to Koss, Koss Se<'urities, Layne and McGee and 
acquitted Ilagler on all remaininji counts. 

Un June 14, 1974 appellants were sentenced by Judge 
Metzner. Koss was sentenced to imprisonment for one year 
on (.'ount 1, the imi»osition of sentence was suspended on 
(Stunts 2, 3, 4, .1, 8, 11 and 13, and Koss was placed on 
probati«»n for three yeai's. Koss Securiti<^s was fined 
^il,500.00 on Count 1, and the imposition of sentence was 
suspended on C(tunts 2, 3, 4, 5, 8 and 11. Layne was sen¬ 
tenced to imprisonment for one year on ('ount 1 (to be 
serviHl concurrently with his existing four year sentence on 
a previous conviction but to commence on December 1, 1974, 
the date he otherwise would have been eligible for parole), 
the imposition of sentence was suspended on Counts 3, 5, 8 
and 11, and Layne was pluce<l on probation for three years. 
.McG«*e leceived three months imprisonment on Count 1, 

* Stephan Zardus (Count 4), Robert Santis (Count 2), Her¬ 
bert Shulman (Count 3), Steven Adiman (Count 1), Robert Kol- 
bert (Count 1), Stanley Schwartz (Count 2), Martin Roth (Count 
3), Irwin Hyman (Count 1) and Dan Anfang (Count 3). 

** Samuel Weisman moved for a severance on medical grounds; 
after an examination of Weisman by a physician appointed by 
Judge Metzner, the Government did not oppose Weisman's motion, 
which was granted. The Government moved to sever defendant 
Harold LassofT and for a joint trial of Weisman and Lassoff, which 
motion was granted without opposition. 



the iiiipoHitioii of Hentence wuh Hiispendetl on Coiintn 3 and 
11, and McGee wuh placed on prol»ation for two yeara. 

Layne iiresently in nerving bin previoun sentence. Kokh 
and McGee are free on bail pendiiii . ppeal. 

Statement of Facts 
The Government's Case 

In duly, 1968 Kobert P. Kantis founded and became 
president of Autoinatwl Information KysteiuH, Inc. (“Auto¬ 
mated”), a computer consulting company. During its first 
fiscal year Automated incurred a net loss on sales of ap¬ 
proximately f56,00() and during its second fiscal year real¬ 
ized a net profit on sales in excess of |100,0(»0 (Tr. 1146-47, 
1191).* 

In the Fall of 1970 Santis decided to make a public 
otlering of Automated common stock. In Septemlwr, 1970 
Santis met Koss, the president and major stockholder of 
Koss Securities, who agreed that Koss Securities would 
underwrite the offering of 65,000 shares at |1 per share 
(Tr. 1148-49, 1548). For selling the offering Koss Secu¬ 
rities was to receive total compensation of 15^ per share 
(lOf per share commission and 5^* per share expense allow¬ 
ance). The offering had to be sold within thirty days from 
the effective date of the offering circular (I)X A) or within 
an additional sixty clays if the extension were agreed upon 
by Automated and Koss Securities. All funds colle<,*te«l 
from subscribers were to be held in an escrow account en¬ 
titled “Koss Securities Forii. as Trustee for the Subscribers 
of Automated Information Systcuns, Inc.” to be established 
at First Jerwy National Bank, Jersey t’ity, New Jei-sey 
(“First Jersey”). The offering was to l)e on a “best-cfforls. 
all-or-none” basis, which meant that, if all 65,090 shares 

•"Tr." refers to the trial transcript. “DX” refers to de¬ 
fendants’ exhibits in evidence. "GX” refers to Government’s 
exhibits in evidence. 
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\v(*i-(? not Hold witiiiii the Hpeeifled period, all inoueyB col¬ 
lected would be reluiiied to the HuhseriberH (Tr. 93-95u; 
OX A at 1, 8-9). 

'I'lie olt'erinn eireular l)(*came eflfeotive on lJeeend)er 2, 
1970 (Tr. llbO; DX A at 1). In December, 1970 Kobh 
was abb* to .sell nj»proxiinately 15,000 shares of Automated 
(Tr. 125-20, 11.50). However, only one deposit of |.'i,000 
was made into (be escrow account in Dmanber, and none 
of that de|»osit consisted (»f money received from Automated 
s'd)HcriberH (Tr. 4.5G-.59, 404, 400-07). 

In .lannary, 1971 it became apparent that Koss could 
not sell all tM,000 .\ntomut(sl shares. Therefore, in the 
middle of .lannary, Santis and Ko.ss met with Stephan Zar- 
diis, jiresident and owner of Interstate hbiuity ('orporation 
(“Interstate”!, a brokerage firm. Zardus was informwl that 
Ko.ss was unable to sell the renmininjr 50,000 Aiitemated 
shares. Zardus said he would attempt to sell those shares 
if Intel-state were made co-underwriter of the Automatwl 
otfeiiny:, thei-eliy entitle<l to the (*xpense jillowance of 
per share as well as the .sal(*s commission of l(l<* per share. 
Koss iijjireed to timt arrunj;ement, and the olferinp circular 
wiis amende<l on February 1, 1971 to include Interstate iis 
co-underwriter (Tr. 529-32, 1150-52; DX A). 

On l-'ebruary 1 Zardus befjan selliii^ .\ufomat»sl. Zardus 
sold 1,000 shares to a Mrs. Appel, who mailed her |1,000 
check in |)ayment to Interstate. When he rs'ceived Mrs. 
.Vppel’s check Zardus made a telephone call b) Koss to find 
out how to de|M)sit the money in the escrow account in Xew 
•lersey. Koss said it was uncertain whether all the Auto¬ 
mated stock would be sold by the deadline (now extended 
to .Miirch 2) atnl advised Zanbis to depitsit .Mrs. .Xppel’s 
<heck in Interstate’s account, which Zardus did (Tr. .533- 
34). 
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Although initially optimistic, Zardus was able to sell 
only 4,400 Automated shares by February 15, and it was 
apparent to Koss, Santis and Zardus that the offering might 
fail (Ir. 5ti2-35, 1152-53). In mid-February Murray Levine, 
an employee of Koss Securities, met with Michael Heller- 
man and Murray Taylor at Gatsby’s, a Manhattan restau¬ 
rant. Levine informed Hellerman and Taylor that Koss 
and Zardus had sold only approximately 10,000 of the 
65,000 Automated shares. Hellerman and Taylor agrwd 
to sell the remaining shares if they received half the pro¬ 
ceeds of the offering (less brokers’ commissions) and com¬ 
plete control of all 65,000 shares (“a Imx”), so that the 
price of the stock could be manipulated. Levine said neilhei- 
Koss nor Zardus wtmld sell any Automated stock unless 
directe<l by Hellerman (“back-door”) and Hellerman agreed 
to buy Koss’ customers’ 15,000 shares for fl-i/a per share 
(Tr. 127-32, 243, 257, 890-91). 

Koss and Levine infomed Santis there was a group who 
could sell the remaining Automated shares. Santis then 
receivHl a telephone call from Taylor who arranged a meet¬ 
ing for the next morning at the Waldorf-Astoria Hotel 
The meeting, which occurred between February 15 and 18, 
was attended by Santis, Levine, Hellerman and Taylor. 
Santis reluctantly agreed to a kick-back of half the proceeds 
of the offering to Hellerman and Taylor and said he would 
ensure that Koss kept his promise to Levine to sell Heller¬ 
man and Taylor the 15,000 shares. At about this time 
Hellerman forme«l a partnei-sl.,p with Taylor and Erwin 
Layne (“Ilellennan group”) for the Automated deal and 
they agreed t(» give half ihe j.ndits to Hellerman and a 
(piarter each to Taylor and Layne (Tr. 138-40, 262-63 892- 
93,024-25,1153-56,1191,1193,1213-14). 

Santis next met with Zardus at the Plaza Hotel. Zardus 
was informed by Santis that a groii|i would buy the unsold 
45,600 .Automated shares and that he had agreed to a kick- 
back of half the i)roceeJs of the «»fferlng. Santis projamwl 
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that ZarduK handle tlie group's jnirchaseK for a total coin- 
peiisatioM of $1,500, which was more than the $060 Zarduw 
would have earned for selling 4,400 shares, but less than 
the $7,500 for selling 50,000 shares; Zardus accepted (Tr. 
536-37, 641). 

Ilellerinan and Taylor then began to “sell" the remain¬ 
ing 45,600 shares, llellermun, Taylor and Layne, who were 
going to receive approximately $31,000 fTOin Santis for 
completing the underwriting, decided to [lurchase about 
37,600 shares themselves. Abount 0,000 of those shares 
were purchased by Ilellerinan in the names of people he 
knew, and 18,600 shares were purchased in names Heller- 
man instructed Taylor to select from the Manhattan and 
Hrooklyn telephone directories; the other approximately 
18,000 of the 45.600 shares unsold by Koss and Zardus were 
purchased by ac»|uainlances of llellermun (Tr. 132-36). 

On February 26, 1071 Ilellerinan, Taylor, Santis and 
Zanlus met at the Waldorf-Astoria Hotel. Zardus had pre¬ 
viously received money from some of Helleiman’s customers 
and from Ilellerinan. Taylor instructed Zardus to send the 
olfering circular and contirmations of pui-chase to the legiti¬ 
mate customers. To cover the balance due to Zardus, 
llellermun gave Zardus approximately $22,000 in cash and 
Taylor gave Zardus checks for $4,000 (dX 6) and $2,000 
((iX 7). Zardus was told by Taylor that he w’ould call the 
next day with the names of the rest of the purchasers (Tr. 
141, 14.^40, 242, .541-42, .548-40, .560, 11.56-.57, 1212-13). After 
the meeting Zardus returned to Interstate’s otlice and in¬ 
formed Koss by telejibone that the underwriting was going 
to be succ(‘ssfnl because of llellermun and Taylor and that 
Inlerstute was re«-eiving reduced com|)en.sution because of 
the kick-back promised to Ilellerinan and Taylor by Santis 
(Tr. 542-43). 


On F(‘bruary 27 Taylor gave Zardus the names selected 
from telephone books. Taylor instructisl Zardus not to 
send the olfering circular and contirmations of purchase to 
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thoHc* personH and to retain c-nstody of the stock certificatwj 
issued to them (Tr. 438-:t9, 441’, ">08, 511, 544-48, 1071-72). 

On March 4 Zardn.s {jave Santis checks drawn on Inter- 
stite’s account at t’huse Manhattan Hank for |24,000 (GX 
8(a)) and f24,50U (OX 8(h)), representing the proceeds 
of the sale of 50,000 Automated shares less Interstate’s 
compensation of ?1,500. At about the same time Santis 
met with Hellerman at the I’ark Sheraton Hotel. Santis 
asked Hellerman how the |:U,000 kick-buck should be 
treated in Automated’s records; Hellerman suggested that 
Santis attribute the amount to the purchase of a patent 
from a fictitious person. Hellerman also asked Santis for 
a loan of an additional fl0,000 of working capital so that 
Hellerman could begin to pay brokers to buy Automate*! 
stock in the after-market, thereby raising the price. Santis 
agree*l. On March 5 Taylor accomiianied Santis to the 
Xeedham National Hank of Nwdham, Massachusetts, where 
Santis deposited in Automated’s account the cheeks for 
1148,500 received from Zardus and ol)tained cashier’s checks 
lor f 10,000 ((JX 66(a)) and $11,000 (OX 66(b)) payable 
l*t “Louis Grexmblatt.” Santis gave the “Louis Greenblatt” 
checks to Taylor, who had them cashed in New York by 
Irving Lazarus, a discounter of commercial paper. Heller¬ 
man, Taylor and Layne dividt‘d the proceeds. One week 
later the remaining $20,000 due from Santis to the Heller¬ 
man group ($10,000 kick-back and $10,000 loan) was wired 
from the Ne(*dham National Hank to I.^znrus, from whom 
Taylor receive*! cash which he delivered to Hellerman (Tr. 
150-52, 1.56-.59, 270, 518, .521, 894, 1140, 11.57-61, 1188, 1203). 

Santis encounteml difficulty in getting Koss to turn 
over the prcjceeds of the 15,000 Automated shares sold by 
him. Monthly statements of the escrow account (GXs 18- 
21) revealed that no deposits were made from December 
31, 1970 to March 4, 1971, and the account balance was 
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s-till f:{,0(»0.* Finally, on March 5, 19,800 waH wired from 
I lie hi-anch of ('llano Manhattan Hank on Avenue M in 
HiiMiklyn, where Koks Kecuriti(‘H’ account was maintained, 
to First Jersey and Koss Seiiirities’ account was cor- 
resjtondinKly debited. Hy letter dated March 9, 1971 (GX 
1’4) Koss dirt*cted h'irst Jersey to draw a check payable to 
Aiitonuited for ?l2.7r)0 {$15,000 less Koss' compensation of 
$1.',L'50), On approximately March 10 Koss Rave Kantis a 
First Jersey cashier's cheek for $12,750, (Tr. 456-58, 460-6, 
1164-68, 1174-76, 1195, 1197, 1495-97; GX 25). 

The iniblic offering; was thus completed without the offer¬ 
ing circular having been amended to state that: (1) the 
Hellermun group in effect had underwritten the offering; 
and (2) $41,000 of the proceeds of the offerin,'? were to be 
given to the Ilellerman grouj) mther than applied as speci¬ 
fied in the offering circular (UX A at 7-9). 

The Ilellerman grouj) began acijuiring Automated shares 
fi-om Koss in early Ai)ril. On April 5 or 6 Taylor told 
Zardus that Koss would be culling to sell Automated stock 
at ai)|)roximately $1-V^ l)er share. Taylor said he would 
tell Zardns which Interstate accounts he should credit with 
the jMirchases and also would jirovide Zardus with the 
money to jiay Koss for those shares. On April 7 Koss callefl 
Zardus, and Interstate purchased from Koss Securities, at a 
juice of $l-.5/16 j)er share, 1,600 shares each for the ac¬ 
counts of Shirley Margulies and Sidonle Horner, names 
juevioiisly selis-ted by Taylor from the telephone books (Tr. 
561-62, .564-65, 574-75, 1071-72). 

* The Government did not attempt to establish when Koss 
actually received payment for the 15,000 Automated shares sold 
in December, 1970. However, some of Koss’ customers did testify: 
Charles Gols paid for the purchase of 600 shares by check dated 
January 7, 1971 tGX 34) and Leonard Reisch paid for 300 shares 
by check dated January 21, 1971 (GX 31(b)), both of which were 
deposited in the account of Koss Securities (Tr. 690-91, 769-62). 
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On April 8 llelleriiian iiiid Taylor went to Miami Beach, 
Florida. There ilellermun began to recommend purchuHCN 
of Automated atock in order to ci*eate demand and raiae the 
price. On April 12, after Ilellermun learned that 4,100 
aharea had been purchuaed, he called Zardua to find out 
how many Hhaiea were needed to aatiefy ordera for Auto¬ 
mated. Zardua told Ilellermun thut fewer aharea were 
needed than llellerman knew had betm purchaaed, ao Heller- 
man concluded that Koaa Weeuritlea, the only aource of 
Automated atiuk other than Interatate, waa aelling the 
atock, or “back-dooring” (Tr. 160-65, 220, 562). llellerman 
called Koaa Securitiea and wua informed that Koaa waa 
vacationing at the lOden Kw Hotel in Miund Beach. Heller- 
man and Taylor immediately went to the Eden Roc and 
located Koaa by the pool. Koaa, llellerman and Taylor 
went to Koaa’ room, where Hellernmn acciiaed Koaa of 
violating the agreement with Murray Levine to aell the 
15,000 aharea of Automated to Ilellermun for fl-Vo per ahare 
by aelling Antc.muted atock in the open market. Koaa 
udmitte<l huving sold 1,200 aharea, but claimed that the 
agreement with Levine wua not binding via-a-via Hellerman, 
with whom Koaa wanted to renegotiate (Tr. 167-70, 280, 
507, 012, 068, 1<24). Koaa alao told Hellerman: 

“I know you’re going to run the market now- and I 
know there’a going to be a big jiggle in the atock 
now and I want the benefit of it and I don’t want 
to aell the atock at fl.50 and I want to keep aome 
of the atock” (Tr. 160). 

The me<*ting concluded with an agmunent that Koaa could 
retain 5,000 aharea of Automated which would be aold into 
the market proportionately ua the Hellerman group aold 
ita aharea, and that Koaa would aell Ida remaining 6,800 
ahar«*a to llellerman for fl-l/, per ahui-e (Tr. 170-72 896- 
98, 031-32). ’ 
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Within a day of ilio inoelinn with Kohs at the Eden Roc, 
Taylor called Zai-duN and told him that Kohk would be sell- 
iiifi more Nhares to Interstate at prices around fl-Vi per 
share, that Taylor woidd pay for the purchases by Inter¬ 
state and that Taylor would provide Zardus with the pur¬ 
chasers’ names. Metween April 12 and U Interstate pur¬ 
chased LMltltt shares from K(»ss Swurities for |l-i^ per 
share and ><00 shares for ?!-%*; I,(t00 shares were placed 
in each of the telephone book names Max Allentuck, Walter 
-Mien and Floyd ('ooper (Tr. I.'IH-OO, .^45, oOO, 577-78, 584). 


llellernian returned to Xew Yora on April 18 and for a 
IM-riod thereafter was in constant contact with Koss by tele¬ 
phone. Diiriiif: one such conversation K<.ss threatened that, 
if llellernian did not enable Koss to get rid of his Automated 
shares more quickly, Koss would “bung the market” (sell 
his shares on the ojten market, thereby lowering the price). 
In order to gain time llellernian told Koss to open accounts 
for Robert Angona and Donald Saxon and to sell Automated 
stock into those accounts, for which Angona and Saxon 
\yould pay. (’ontirmations of imrchase produced by Koss 
Securities pursuant to subpoena disclosed purchases on 


* John Murphy, whose 1,000 shares were sold by Koss Secu> 
rities to Interstate on April 12, was sure Koss must have recom¬ 
mended the sale. The confirmation of sale received in the mail 
by Murphy (GX 58) refiected a price of Sl-Vk per share, whereas 
the confirmation of sale produced by Koss Securities pursuant to 
subpoena (GX 2(q)) and Interstate’s records reflected a price of 
per share. Other confirmations of sale produced by Koss 
Securities disclosed that, within four days of that transaction 
Koss Securities purchased a total of 2.800 shares for its own 
account from its customers Garrson (300 shares on April 8) (GX 
2(4)), Brnunstein (300 shares on April 8) (GX 2(m)) Howard 
(300 shares on April 8) (GX 2(n)). Gearhart (1,000 shares on 
April 13) (GX 2(t)), Darcy (100 shares on April 14) (GX 2(v)) 
Rostoker (100 shares on April 14) (GXs 2(y) and 37). Daskalakis 
(200 shares on April 14) (GXs 2(w) and 61(b) and Patel (600 
shares on April 16) (GX 2(bb)), all for the price of $1-14 per 
share. Koss also recommended that Daskalakis eell his shares 
(Tr. 677-78, 678, 680, 1181-82. 1238). 
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April 19, 1971 of 1,500 Automated ahureH by Angoua (GX 
l(mui)) and 1,000 shares by Saxon (OX l(nn)). Koss 
called Saxon, told him that Hellerman or Taylor had pur¬ 
chased stock in Saxon’s name and asked Saxon for his 
Social Security number (Tr. 173-76, 180, 1276-77, 1299, 
1386). 

Hellerman susiKH-ted that Rows had sold more shares 
than he had admitted in Florida. Therefoi-e Hellerman 
asked I^ayne to go to Koss Securities to determine how many 
Automated shares were actually there. Layne called Heller¬ 
man from Koss Securities and said there was “a lot of stock 
up here.” Later Layne told Hellerman that he was going 
to pretend to be Koss’ “protector” against Hellerman in 
order to gain Koss’ confidence and be able to tell Hellerman 
what Koss was doing (Tr. 176-77). 

On or almut April 21 Hellerman inrited Koss to the 
Carriage House in Manhattan, where Hellerman and Taylor 
wen* building a restaurant and also rente<l a suite which 
they used for an office. Present were Hellerman, Taylor, 
I^yne, Koss, Zardus and Santis, who was still trjing to get 
Hellerman to repay the |10,000 loan. Koss st-i-eamed at 
Hellerman that he was not letting Koss dispose of his 
Automated stock fast enough and threatened to sell that 
stock into the market unless Hellerman bought it for the 
incii>ase<l price of | 2 -y 2 per share. Hellerman shouted that 
Koss had made u deal and had to abide by it. Koss yelled 
buck that he wanted a “bigger piece” of the di*al. When 
the proceedings became calmer Hellerman agreed to pnr- 
chuse the stock for |2-i/2 per share and Koss agi-eed to give 
possession of the stock to Layne so that Hellerman could 
sell it in order to obtain the money to pay Koss. Layne 
went to Koss Sef-urities and returned with certificati's for 
.5,990 Automated shares. Hellerman paid Koss f7,509 in 
installments for the 5,099 shares and, in late .Inly, Hnallv 
tohl Koss that he would not be paid the additional f5 009 
(Tr. 178-82, 229-31, 247-48, 296, 303-04, 567-69, 89.5-96 
1168-74, 1200-02, 1208-09). 
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J{«*tw(*«;i) ourly March, when the public offering of Auto¬ 
mated waa coiupleted, and early April, the Hellerman 
grouj) did not begin to manipulate ui)ward the price of 
Automated stock (Tr. l»44-46). Then, in early April, 
•Murray Levine introduced Hellerman to Herbert Hhulman, 
a stock trader emphtyed by the brokerage tirm Dopier, Gray 
& Go., Tnc. (“Dopier, Gray”). Dopier, Gray was a 
maiket-maker ’ for Automated, i.e., an intermediai'j’ he- 
fween sellers and purchasers.* Hellerman, Taylor, Layne, 
Koss and Levine agreed to pay Hhulman f»tr buying and 
selling Automated stock only at prices dictated by Heller¬ 
man (Tr. 20(5-08, 805, 027). 

Having achieved virtual control of all available Auto¬ 
mated stock and of the market-place, the Hellerman group 
began to sell its Automated stock. Hetween April 12 and 
•May 0, Interstate, for prices in the range from |2 to |5-V^ 
per share, s(dd a total of 21,400 shares, all of which had 
hwn purchas<‘d originally in telephone hook names (Tr. 
044-45, 574, 578-85, (514). In order to realize the profits 
from those transactions it was necessary for the Hellerman 
gioup t(» effect transfei*s of .Automated stock certificates 
issiKHl ill telephone hook iiam(?s and to he paid for the sah^s 
of that stock. The second was more easily accomplished. 
Zardiis made out Interstate checks in the names of the 
tcdeidione hook sellers and gave tlie checks to Helleniiaii 
and Taylor (Tr. 188, 107, 585-88). The endorsement signa¬ 
tures were forged, right-handed, left handed and slanted 
different ways. Iiy Hellerman, Taylor, Layne, Martin Roth 
“and anybody else . . . that was around the Garriage House” 
(Tr. 108). .Most of those Interstate checks (GXs 5(u)-(8), 
(u) and ix)-(aa)) were cashed for Hellerman and Taylor 
I'.v Lazarus for a fee of one percent (Tr. 107-08 t.lO 44;{ 
.»00-]1, 51!>-21, 1073). Three of the Interstate ':..,ks pay- 
aid.* to telephone hook names (GXs 5(f), (v) and (w*)) 

• Interstate did not have sufficient capital to be a market- 
maker (‘‘go in the pink sheets”) (Tr. 622). 
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were necoiid eiidorwed “Kokh HeoiiritieH Corj).” und (‘ashe«l 
at the Avenue M branch of (’base Manhattan Bank, for 
w’hich Ko 88 wan paid one percent (Tr, 19H-203, 231, 275-77). 

It wan more difticult to trannfer the Automated ntock 
iNnue<l in telephone book naiiien to nubnequent purchanem. In 
order to trannfer ntock certi^'.caten the endomenient of the 
re}'iHtere<l owner must be guaranteed by a brokerage Ann 
that in a lueinber of the New York Stock Exchange or by 
a bank. A brokerage firm that does not belong to the 
New York Stock Exchange, like Konn Securities, in order to 
transfer a cuntomer’n stock certificate, must guarantee the 
cuntomer’s signature and then obtain an additional guaran¬ 
tee by a member firm or bank (Tr. 431-33, 436-37, 446). 
Intemtute’n attempts to obtain nignature guarantees by 
meml)er firmn were iinnuccessful (Tr. 622). t'onsefiuently 
Taylor took many of the certificates issued in telephone 
lKH>k names tc *he suite at the Carriage House, where 
llellerniRii, T ^.or, Layne, Roth and others again forged 
the rHiuinite signatures right-handed and left-handeti (Tr. 
1S3, 57(K. By telephone Hellermaii told Kona that signa¬ 
ture guarantees were needed and, at the clone of that busi- 
m*sn day, Rons went to tbe Carriage House suite. Koss 
told Hellermaii that he had a connection at the New’ York 
StiK-k Exchange member firm Scbweickart & Co. (“Schweic- 
knrt”) who would provide the necessary signatim> guaran- 
ti*es for foOO. Koss then |>laced Koss Securities’ guarantees 
on the certifif-ates. Hellermaii gave |500 to Taylor who, 
the next morning, accompanied Koss to Scbweickart (Tr. 
182-Sr», 235, 277-79). However Koss returned with approxi¬ 
mately only half of the certificates (OXs 29(aaa)-(ww’w)), 
i-eiiresenting 8,700 shares, guaranteetl liy Scbweickart, which 
had ln*en too busy to guarantee all the certificates (Tr. 
18.5, 279, 421, 428, 4.39-40, 443, 445-48, 1073). Of course 
Hellerman quickly realized that Koss might have to be paid 
1500 every time it was necessar*' to transfer the telephone 
IsHik shares. Therefore Hellerman sent Taylor and Layne 
to a printing shop near Gi-aiid Central Station in Manhat- 
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tun, win If nignutiiif giiarantif KtainpH for Schweickart, 
Alaiiiitucluifi-K Hanover Trust (^iinpany and iiunkers Trust 
Coinpuny were piirehused (Tr. 186-87, 279). The forged 
endorsements on the slock certificates issued in telephone 
hook iiunieH and lH*aring signatuif giiui'unttfs previously 
affixed by Koss (HXs 1»S(in)-(q), 29(a)-(h), (j)-(v), (y), 
(z), (hl))-(hh), (kk)-(niin) and (pp)-(xx)) then were 
fraudulently guuruntifd by means of those rubber stamps 
and signatures, purporting to be by officers of the three 
institutions, which were forged by Hellennun, Taylor, Layne 
and Uoth (Tr. 187-88, 279, 421, 426-28, 448-51, 511-12, 880). 
The certificates, on which all signatures by registered hold¬ 
ers were forged but signature guarantees were both legiti¬ 
mate and forged, were returneil by Taylor to Interstate and, 
except for those issuetl to “Hail lOastburn” (GXs 28(m)' 
f *1) f > sold by Znrdus pursuant to instructions received 
from Taylor (Tr. 22.5, 570-71, .578-83, 634-35, 1384). 

The price of .\utomuted stock during the period from 
April 16 to .May 14, us if fleeted in the “pink sheets,” ** 
ranged from the lowest bill price of to the highest 

asked price of ».5 «/. (Tr. 1441-43, 1493; (IX 85). In order 
to muintain those prices, llellerniun and Taylor were tout¬ 
ing the stock to various people. .Vmong the persons to 
whom llellerniun made such recommendations were Jackie 
Mason, an entertainer, and Hernard Weber, Mason’s business 
munager and close friend. H|K)n llelleniian’s advice that 
Automated “is going to go up to millions upon millions,” 
-Mason, on ,\|)iil 21, 1971, purchased 600 shares through the 
brokerage firm 1-dwurds & Hanley, from whom he received 

* The "Gail Eaatburn” shares were giver to Koss by Zardus 
at the direction of Hellerman, who, at the time, was trying to 
cooperate with Koss (Tr, 225, 1384). 

** The "pink sheets" are published daily by the National QuoU- 
tion Bureau and list the names of brokers and the prices at which 
they have offered to buy and sell over-the-counter securities, but 
not information with respect to actual transactions (Tr. 245-46 
1441-42, 1489-90). 


1 
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a coiitiniiution of purrhase l»y mail (GX 67). Upon Heller- 
uiairH recommendation Weber, on May 4 and 5, i)nrchaHe<l 
2,000 Hharen, also throngli Edwardw & Hanley, from whom 
he received contirmationH of pnrchaHe by mail {(JXs 86(a)- 
(O; Tr. 224, i;W9-40, 1344, 1363-6rj). When Taylor said 
(hat Automated stock “is Koinji to keep moving into the 
millions'’ Mason agre<Ml to purchase an additional 1,100 
shares. Mason gave Taylor a check dated Aj)!!! 28, 1971 
in the amount of |5,923.75 which, as Taylor instructed, was 
made payable to “Koss Securities Corp.” (GX 68; Tr. 1340- 
44). After a week <tr two Mason, not having received a 
confirmation of pui-chase from Koss Securities, made a tele¬ 
phone call to Koss. Koss told Mason that his check had 
l»een used by Taylor to re[my a personal debt to Koss. 
When Weber called Koss on Mason’s behalf, Koss denUHl 
r<*ceiving the check. Weber obtained the cancelled check, 
which had ))een endorsed “Koss Securities (’orj).” and de- 
positeu in the (Jhase Manhattan Hank, and called Koss 
again. This time Koss admitted receiving Mason’s clowk 
but claimed (hat he had received the check from Taylor 
in |tayment of stock purchased for another person, not 
s|K*cified (Tr. 1340-46, 1365-69). Mason wrote a letter to 
the National Association of Securities Dealers, Inc. 

(“X..\.S.I).”), which forwarded Mason’s complaint to Koss. 
Hy letter to the N.A.8.D. dated July 14, 1971 (GX 81(b)), 
Koss clniniHl he had receive<l Mason’s check from Robert 
.\ngcma and Donald Saxon in f*ayment of stock purchased 
by them (Tr. 1323-26). Of course the Saxon and .\ngona 
st(H-k actually had l)een purchased by Hellennan in fill- 
(illment of his obligation to ac(|uire Koss’ Antiunated stock 
and at least Saxon never «»pened an account at K«>ss 
Securities (Tr. 174-7.5, 224, .306 07, 1276-77, 1298-99, 1.385). 

Hy the end of May the Hellennan groiiji was having 
tliOicully obtaining a<lditionnl purchasers of .Automated 
stock and their goal bts-ame selling their remaining shares 
rather than raising the j)rice (Tr. 296-97, 304-05). Around 
May 20 3'uylor introduced Hellennan to Steven Adlman, 
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wliu ill turn introduci'd Kuliert Kolbert, u regiHteretl repre¬ 
sen tut ive of the brokerage firm Ferkauf, llf)ggen, Ine. 
••Ferkaiif’). Aillmun and Kolbert repi-esented to the Heller- 
nian group that (hey eoiild “retail ... a lot of stock” 
(induce purchuses l»y lu-okers and their customers) (Tr. 
“fiS-lO, 1I7H, 1011). Ilellerman said that his group would 
pay .\dlnian and Kolbert for Automated shares they were 
alile to sell.* .\dlnian and Kidbert decided to accept the 
oiler, pay bribes with the money received from the Heller- 
man group and retain the dilference (Tr. 717-10, 783-84, 
070-80). In order to provide Adlman and Kolbert with 
working capital, and to get rid of stock, Hellerman en¬ 
trusted .Vdimun with certificates for 2,000 shares of Auto¬ 
mated stock registered in “street name.” ** Adlman took 
the certificates to the brokerage firm P.J. Qrulier & Co., Inc. 
(“Cruller”), which caused four ."lOO share certificates to be 
isHinsl in Adiman’s name (GX’s .'i0(a)-(d)). Adlman then 
sold the 2,000 shares to Gruber, and the confirmation of 
sale m-eived by Adlman (GX 49) i-eflected net proceeds of 
?i7,72r) and the trade date of May 27, 1971 (Tr. 211-12, 319, 
129-30, 981-8.3, 986-88, 1017-19). Adlman receivisl checks 
for approximately ?7,000 and 1H,000 fnirn Gruber for the 
sale (Tr. 983-8.3). Hellerman, Taylor. Ijayne and Adlman 
went to Lazarus' store and cashed the $7,000 check, of which 
the Hellerman gi-oup received ap|iroximately two-thirds and 
Adlman and Kolbert one-third (Tr. 212, 984-8,3). The $1,000 
check was cashed by .\dlman and laiyne at American Bunk 
it Trust Co., the drawee bank, and the proceeds retained 
by .\dlman and Kolbert (Tr. 984, 986, 988). 

* The testimony conflicted with respect to the precise amount 
of the proposed payments to Adlman and Kolbert. Hellerman 
testifled they would be paid $2 per share (Tr. 210), Kolbert testi¬ 
fied $1-V2 per share (Tr. 716, 784) and Adlman testified that the 
profit on the Hellerman group’s sales above their $1 cost would 
be split evenly (Tr. 978-79). 

** “Street name" is a name in which a brokerage firm holds 
stock either owned by it or owned by its customers and retained 
in the custody of the firm. 
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In May, 1971 William McGee, whom Kolbert had known 
aiuce 1969, worked for the branch of Chelsea National Bank 
at the Avenue of the Americas and Fifty-third Street in 
Manhattan (Tr. 721). McGee had a brokerage account with 
Executive Park Securities (“Executive Park”), the prin¬ 
cipals of which were Giulio Ghiron and Paul Weissberg. 
McGee, having made a profit of approximately |4,00U on the 
laisis of recommendations by Executive Park, made an un- 
secui-ed loan of |5,990 to Ghiron and Weissberg. The inter¬ 
est rate and repayment date were not established, and 
McGee expected preferential treatment (Tr. 1083-85, 1096, 
1241-42, 1248, 1567-69, 1581). During the first week iu June 
Kolbert was told by McGee that he had an interest in 
Executive Park. That same week Kolbert told McGee that 
there were very few shares of Automated stock on the 
market (“a thin float”), that the company had good earn¬ 
ings and that the stock, then trading between f4-% and 
t4-%, could rise in price to |8 or f9 “if the float were put 
away” (available shares taken off the market) ; Kolbert also 
oflered McGee flOO for every 100 Automated shares that 
Executive Park purchased. McGee told Kolbert to repeat 
that same information to “Paul” at Executive Park, but to 
omit any reference to the flOO per 100 shares payolT (Tr. 
722-24, 796-98, 871, 992). Kolbert followed McGee’s in¬ 
structions duiing a telephone conversation with Weissberg 
and then tobl lVeissl)erg to speak to McGee (Tr. 724, 1086- 
86a, 1097|. Immediately thereafter Weissberg spoke with 
McGee, who repeated what he had been told by Kolbert 
(Tr. 1087-88, 1098), Executive Park bought 1,000 shares 
for iti own account on June 8 and more shares later, but 
i-esiB>ed McGee’s blandishments to “make a name for 
[itself] in the street” by recommending Automated to 
customers (Tr. 1088-90, 1244-45). McGee informed Kolbert 
about Executive I’aik’s 1,000 share purchase and claimed 
he could “do more stock” if he were paid for those shares. 
On alsuit June 11 Adlman collected •1 ,000 from Hellerinan 
which was given to Kolbert, who gave it to McGh* at the 
Steer Palace, a restaui-ant near Seventh Avenue and Thirty- 




fourth Stim't in .Manliuttun (Tr. 725-26, 965-96). On ap- 
l»roxiiiiaU*ly .June 14 Taylor learned from Kosb that Execu¬ 
tive I'ark hud purchased additional Automnte<l shares. 

more was transferred from Hellerman to Adlman to 
Kolherf; Kolliert i»alil the $.5l)t) to .McGee at the Americana 
Hotel (Tr. 727-28, 995-96). McGee’s (‘ff(»rt to collect addi¬ 
tional money due him was unsuccessful (Tr. 994-95). WTien 
.MctJee testified before the Grand -Jury on September 20, 
197:{ he denied knowing whetlier Executive Park ever pur¬ 
chased Automated stock (Tr. 1571-72). 

“wooden ticket" is an order executed by a broker on 
behalf of a customer wh(» has no intention of paying for the 
stock juirchased tTr. 117). As the Automated manipulation 
was collapsing for lack of buying power, the Hellerman 
group begun to place wooden tickets in mid-June as a final 
etfort to sell their Automated st(H-k (Tr. 220). Layne 
introduced Hellerman to .John Serbes, who placed a wooden 
ticket for 2,000 .\utomateil shares with Jas. 11. Oliphant & 
(’o., Inc. (Tr. 222-2:i, :i21-22). On June 9 (GXs 5.3(a) and 
(b)) and June 14 (GXs .54(a) and (b)), Layne, in the 
pr(*sence of Helhuman and Tayloi-, placed wooden tickets 
with Harris, Ujdiam & Co., Inc. for 4,000 shares and a 
total unpaid jairehase |)rice of $20,101.40 (Tr. 220-22, .321- 
22, 686, 1128-30, 11.36). At about the same time Layne and 
Taylor attempted to place a w«K)den ticket for 1,000 shares 
with I'erkauf, but the (trder was refusesi after a discussion 
between Kolbert and his compliance director (Tr. 7.34-36). 

On June 15, 1971 Koss voluntarily appeared to testify 
before the f’ommission. At that time a “blue (piestionnaire” 
(GX 75) was submittesl by Koss, wbich he said reflected 
all transjictions of Automatwl Stock by Koss Securities and 
its customei-s during tbe period .March 1, 1971 to June 
15, 1971. .\lso submitted at that time was a trading 
ledger (GX 76), which Koss claimed accurately reflected all 
transactions in .Autoinated stock for the account of Koss 
Securities (“house account”) in the after-market (Tr. 130.3- 
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04, 1306-08, 1549-50, 1565-66). Attilio J. Veneziano, a 
romuiiasion compliance examiner, visited Kohh Securities in 
October and November, 1971 at which time he received from 
a cashier at Koss’ direction the house account trading 
ledger for Automated, of which a copy wa« made (Tr, 1327- 
29; (JX 77). QXs 75, 76 and 77 contained numerous in¬ 
consistencies with each other and with confirmations of 
transactions submitted by Koss Securities in 1974 pursuant 
to subpoena (GXs l(a)-(nn), 2(a)-(ee) and 84(a)-(d)) 
(Tr. 1391-1407, 1491). Moreover, in May, 1971. Hellernmn 
was told by Koss that he had lieen able to avoid difficulties 
with the Commission because he had two sets of books, one 
set that accurately reflected the state of his business and a 
second set for the Commission in (he event of an investiga¬ 
tion (Tr. 225-26). 

On June 21, 1971 the lowest price bid for Automated 
was |4-% and on June 28 the lowest bid price was 
(Tr. 1441-43, 1493; GX 85). 

The Defense Case 

1. Koss and Koss Securities 

Koss did not testify in his own behalf. Koss’ wife 
Katherine testified that she was tlie secertary-treasurer in 
charge of Koss Securities’ operations section (“l)ack office”) 
(Tr. 1698-99). She said that their business practice was 
not to re(iuire a customer to sign a stock certificate in their 
presence (Tr. 1701-04). Mrs. Koss testified that Murray 
Levine’s employment with Koss Securities terminated ap¬ 
proximately in the Spring of 1971, but that Levine was in 
Koss Securities’ office fre<|uently thereafter (Tr. 1706-10; 
DX K). Mrs Koss denied that she or her husband had 
signed an L erstate telephone hook fictitious customer 
check (GX 5(t) ) cashed at Koss Securities’ bank (Tr. 1710- 
15). Finally, Mrs. Koss attempted to rebut Hellerman’s 
testimony concerning the agreement reached by him and 
Koss at the Eden Rw in Miami Reach by claiming that her 
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liusliand liad not liccn out of her presence during that 
vacation and that llidlernian and Koss only had a brief, 
casual conversation near the swiniiniiig pool (Tr. 1715-17). 
On croHs-exainination .Mrs. Koss said neither she nor her 
husband would guarantee signatures on stock certitlcaU's 
by j)ersons not known to them (Tr. 1717-19). She also said 
it was her husband’s function to review Koss Seemrities’ 
books and rmrnis (Tr. 1720). Mrs. Koss testified that 
docnineni snbmittisl by Koss to flie Coinniihsion (GX 76) 
was Koss’ position sheet, not the house account trading 
ledger, that she did not consider the position sh(s*t a record 
and that the imsition sheet “would mean nothing’’ if turned 
(»ver to (he t’ominission (Tr. 1731-33). 

(’harles McFall, a customer of Koss Securities, testifie.1 
that he purchased Automated ur>on Koss’ recommendation 
but refuse*! to sell it when Koss suggested (Tr. 16fi6-8S). 
-Mcl'all sjiid he had picked up his Automated certificates, 
which he still owned at the time of trial, at the office of 
K(tss Securities (Tr. 1692-93). 

David Gross, a real estate operator, and George Luka- 
slink, the retired pastor of Holy Trinity Church in Brooklyn, 
testified as character witnesses that they liad not heard 
nnfavonible things about Koss (Tr. 169.>96, l858-!)9). 


2. Erwin Layne 

ib win Layne did not testify and called no witn**sses in 
Ins behalf. Layne stipulated with the Government that a 
handwriting expert, because he did not know the manner 
in which signatures hud been written on the IntersUUe 
• becks payable to names from the telephone directories 
(GXs .Ttal-taa)), was unable to identify any of those sig¬ 
natures as written by Layne and that no hainiwriting analy¬ 
sis was performed on the corresponding sto<k certificates 
(GXs 2N(a)-(<|(, “!)(a).(y.), (aa).(xx| and (aaa).(www) t 
(Tr. 168.3-84). 
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3. William McGee 

William McGee testified on his own behalf. He said lie 
(lid lend 15,000 to Ghiron and Weissberg but did no( have 
an interest in Executive Park (Tr. 1644-45). He said that 
he now remembered recommending Automated to Exe<-utive 
Park, although he had not when testifying Is'fore the Grand 
Jury (Tr. 1647-48). .McGee denied receiving |1,500 from 
Kolbert (Tr. 1651). McGee testified that, after his Grand 
•Jury testimony, he remembered additional facts and n*- 
quested another opportunity to testify, but that Assistant 
United States Attorney Sorkin had refused (Tr. 1647-48). 
On ci-oKS-exaniination McGee admitted that he retpiested a 
second appearance before the Grand Jury only after a 
conversation in which Sorkin had said that, in his opinion, 
McGe<* lied during his first appearance Tr. 1657-58). Mc¬ 
Gee also said that, in 1071, he earned |12,000 or |13,000 per 
year from Ghelsea National Rank and was making alimony 
and child support payments (Tr. 1680-81). 




ARGUMENT 


POINT I 

The evidence against Koss and Koss Securities 
was sufficient to establish their guilt on the con¬ 
spiracy count and the substantive counts. 

Kohh and Kosm ISecuiitieH claim that the evidence was 
iiiKullicient to suatain their convictiona on any count of the 
indictment. Such conteution'- are frivolous. Of course, 
iilfer conviction, evidence must be viewed in the light most 
luvoiahle to the Government. Glaaaer v. United Staten, 
.’115 L.S. 1)0, 80 (1042) ; United Staten v. Arroyo, 494 F 2d 
KUO, 1317 (2d ar. 1974). 

A. The Conspiracy Count 

The Government’s evidence was that Koss lirst partic- 
ipated in the conspiracy when, Koss and Zardus having been 
unable to sell 65,000 shares, Murray Levine entered into 
aji agi-eement on Koss’ behalf with Hellermau that if Heller- 
man would successfully complete the olferiug Koss would 
not back-door ’ the 15,000 shares he had sold, which would 
be transferred to the Hellernian group for |l-y 2 per share 
as part of the arrangement to give Hellermau compete con- 
I rol of the market in Automated shares. Shortly thereafter 
Koss and Levine informed Santis that a group could sell 
..III the ollering. On February 26 Zardus told Koss almiit 
(he kick-hack from Santis to the llellerman group. 

.\fter the public offering was completed by the Hellei- 
iiiiiii group’s imrchases, most of Koss’ efforts were devoted 
lo using his 15,000 shares as leverage to improve the 
l.argaiu he had made with Hellerman. As part of the 
armugiinent for Hellerman to have “a box” in Automated, 
K’oss sold 5,000 shares to Interstate between .Vpril 7 and 
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April 14, 2,000 shares for |l-5/16, 800 for |l-% and 2,200 
for In Florida Koss induced Hellermaii to allow 

Koss to benefit from the manipulation by retainiiif!; 5,000 
shares, in exchange for selling his then remaining 6,800 
shares to Hellerinan for the agreed-upon |1-V2 price, so 
long us Koss did not jeopardize the manipulation by selling 
those 5,000 shares indiscriminately. In order to keep his 
agreement, Koss had to recomnjend that his customers sell 
Automated at the same time as Koss was acquiring it. 
8ubs«iuently Koss complained that Ilellerman was not 
allowing Koss to dispose of his shares quickly enough. The 
2,500 shares placed by Koss in the accounts of .\ngona and 
Haxon were the result of threats otherwise to sell on the 
open market shares that Ilellerman could not absorb. 
Finally, at the Carriage House, Koss agreed to give posses¬ 
sion of 5,000 shares to Layne if Ilellerman would pay I 2 -V 2 
per share. Layne picked up those shares from Koss and 
delivered them to Ilellerman, although Ilellerman eventu¬ 
ally only paid Koss the original price of fl-i/j- In an at¬ 
tempt to recoup, Koss applied the Jackie Mason check to 
the purchase of the Saxon anti Angona stock. 

Finally, Koss received payment for cashing the forgotl 
Inter.state checks payable to telephone book names and 
gmiranteeing forged signatures on stock certificates issued 
in telephone btmk names. He also procuml from Schweic- 
kart member firm guarantees of such signatures on 8,700 
shares. 


Tlie insutflciency arguments advanced by the Kttss de- 
I'einlants are only attempts to dispute the (jovernment’s 
evidence. The claim that Koss did not have certificates for 
5,0(10 shares that Layne could pick up and deliver to Heller- 
man in late April, 1071, is premised on the wholly unsup- 
)»orted assertion that the transfer agent mailed all certifi¬ 
cates to Kt)ss’ customers, rather than to Koss Securities. 
Ilellerman was told by Layne that Koss had “a lot of stock.” 
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K'oss' «,wi. witness McFall testified lie hail to <jo to Koss 
Senii-ities to get his TiOO shares. Even the evidence adduced 
Itv Koss does not support the argument about the 5,00(1 
shares. Koss’ records showed he purchased 4,000 shares from 
cusiomers from March 20 to .\pril 20. In addition, Saxon 
testified he never bought any stock from Koss, so the 1,000 
.shares transferred from Dugan’s account to Saxon’s account 
were available to Koss. Moreover it can reasonably be in¬ 
ferred that the 1.500 share trade from Koss Securities to 
Angona was fraudulent and those shares were also in Koss’ 
possession. .Vnd Koss’ figures account for only 200 of the 
1,000 shares issued to his customer Macher, who did not 
order the stock; the other 800 Macher shai-es w’ere also 
available for Ko.ss to give to Layne. Finally, no argument 
which depends upon Koss’ records to exonerate him can be 
given credenci!, in view of Koss statement to Hellerman 
alsiiil maintaining two sets of books. 

Hellerman testified that Koss .Securities sold 5,000 shares 
(o Intel-state as part of the original agreement to give 
Hellerman “a box” in Automated. The argument that 
(hose tiansactions, which commenced prior to the Eden Roc 
meeting with Koss, Hellerman and Taylor, could not have 
been piii-siiant to the conspiracy ignores the fact that, in 
l ebriiary, Levine, on Koss’ behalf, agreeil to sell 15,000 
shales to the Hellerman group for fl-i/,. ' 

The contention that Koss’ guarantees of forged signa- 
liires on stock certificates were not pursuant to conspiracy 
liroceeds on the assumption that Koss did not know such 
signatures were not genuine. That basic assumption is 
rendered invalid by evidence that Koss said he needed 1500 
lo bribe a Schweickart employee to affix Schweickart’s 
guanintee and .Mrs. Koss’ testimony (hat she and her 
husband only guaranti-cd signatures of their customers 
whom she .said they knew. ’ 
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Kob8’ application of Jaccik Mason’s chcnk was further 
evidence of Koss’a participation in the conspiracy. The use 
of Mason’s check makes it apparent that Koss knew he 
could not look to Angona and Saxon for payment for their 
stock. M;oreovei-, Koss’ false e.xculpatory statements, to 
Mason that the check was in payment of a personal debt of 
Taylor’s, to Weber that the check had not been received and 
to the N.A.S.lJ. that the check had been received from 
Angona and Saxon, not Taylor, are evidence that Koss knew 
the Angona and Saxon .stock was purchased by Hellermau 
pursuant to the conspiracy. 

finally Koss claims he did not have the i-ecjuisite “stake 
in the outcome” of the conspiracy. That claim does not 
lake cognizance of the fact that Koss would have had to 
return all moneys to subscribers if Hellerman had not 
completed the ott’ering, which enabled Koss to earn his 
underwritei-s’ compensation of f2,250. Koss eventually in¬ 
sisted on keejiing .^,000 Automated shares so that he too 
could profit from the Automated manipulation. .\nd Koss 
recommended that customers sell Automated, so that Koss 
could fulfill his obligation to Hellerman, while Koss himself 
was jnirchusing Automated, to take additional advantage of 
the manipulation of the price of Automated stock. 

B. Stock Fraud and Mail Fraud Counts 

The foregoing also establishes the utter want of merit to 
Koss’ claim that the evidence failed to establish his guilt 
on Mie mail fraud and stock fraud counts of which he was 
convicted. Koss’ argument appears to be premised on the 
notion that, as to these counts, the evidence failed to show 
his paHicipation in a conspiracy pursuant to which the8<* 
substantive offenses were committed or in a scheme to «le- 
fraud pursuant to which the mailings charged in the sub¬ 
stantive counts occurrefl. As to Count Two, he appears to 
make the ailditional claim that he could not have been a 
member of any conspiracy or scheme to defraud because. 
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at the time of the coimuisHioii of tlie otfense eharged in thal 
eouiit, he lacke<nNo)wle<lge (»f the illegal deal with Heller- 
Ilian. However, the evidence outlined above eatabllHhd that 
Kohn was a nieniber of the conspiracy and scheme to defraud 
piiisuant to which these substantive crimes were committed, 
and that, us to Count Two, he was fully aware of the 
crooked deal made with Hellernian prior to the completion 
of the jmblic olfering to dispose of the stock. While as to 
Coiini Two Koss relies on certain testimony inconsistent 
with the evidence establishing his criminal involvement 
prior to March 2, the juiy was entitled to resolve against 
Koss any conflicts in the evidence. United States v. Zati- 
fai ditto, 4y(i F.2d S87 (2d Cir. 1974). 

C. Escrow Account Count 

Koss argues that the (lovernment did not jirove that 
Koss actually receive<l money before March 2, which was 
not deposited in escrow. The Government proved that, Koss 
sold 15,000 Automated shares in December and that al¬ 
though the olfering price was |1 per share, all that was 
dejiosited that month in the escrow account was |.3,000 
which was not derived from Koss’ sales of Automated stock 
While the Government did not prove exactly when Koss 
was paid for those shares, the Government did prove that 
Koss received two checks (GXs 31(b) and 34)) in Januarv 
and that no deposits were made into the escrow account be- 
I ween December 31, 19.0 and March 4, 1971. Not one 
customer’s check was ever deposited in the escrow account 
The inference was overwhelming that, in part, Koss ilelaved 
paying (Santis ksaiise subscribers’ money had not been 
plaied III escrow. And, most significantly, the escrow 
ac. onnt balance was never more than the amount due from 
Koss to Santis after dediicUon of Koss’ compensation. 

D. False Documents Count 

Ko.ss also contends the Government did not prove that 
he submitted a false document to the (.’oinmission. To the 
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contrary, the 1 )Iup (|ueKti«)nnnh-e Hiil»nntte<l by Koss on June 
15 (OX 75) liHted sales of only 1,400 shares to Interstate 
l)etween April 7 and Ajtril 14, and Zardiis testified that 
during that period he jturchased 5,000 shares. Mrs. Koss 
said the document her husband subinitttHi to the ('(tin- 
mission as the house account trading ledger (OX 70) was, 
in fact, Koss’ jtersonal position sheet and “meant nothing.” 

POINT II 

The jury properly found a single conspiracy, of 
which Koss and Koss Securities were members, to 
manipulate the price of Automated stock. 

Koss asserts that the evidence showed that he partic¬ 
ipated in a dilferent conspiracy than alh*g(Hl in the indict¬ 
ment, and that, under h'otteakoH v. Unititl States, 328 U.K. 
750 (1040), his conviction must be reveiued. Koss’ argu¬ 
ment is foolish. 

The evidence presented by the Ooveniment is susceptible 
of no other interpretation than that, in return for Heller- 
luun’s successful completion of the offering of Automated 
shares being made by Koss and Zardus, Koss undertook to 
participate in a scheme devised by Hellerman to manipulate 
the price of Automated in the after-market, a plan that re- 
(|uired that Hellerman control all available Automated 
shares. Initiul.ly Koss agrml to give Hellerman that con¬ 
trol by selling for fl-V-* the 15,000 shares previously sold by 
Koss to his customei-s for fl. Thereafter Koss changed the 
lairgain to his own advantage by inducing Hellerman to 
allow Koss to retain and sell for his profit 5,000 shares; 
but, so as not to depr(‘ss the price, those 5,000 shares conld 
only Ih' sold in proportion to Hellerman’s sales in the frau¬ 
dulent scheme to drive the market up. In short, not only 
did Koss agree, as part of a scheme to successfully complete 
the Automated offering, to let Hellerman rig the subseipient 
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salfK of Autoiuufed in the after-market, he insisted there¬ 
after that he also 1 h* permitted to share in ilellerman's 
pr«»tits in bilking the public. 

In any event, tlie trial judge chai-ged the jury on mul¬ 
tiple conspiracies (Tr. 217(J-81), and no objection was 
taken to the ade<|nacy of the charge. The (juestion of 
multiple conspiracies was thus fairly put to the jury, and, 
on tin- evidence adduced, no other finding as to Koss was 
possible. 

POINT III 

Koss was not prejudiced by insufficient pre-trial 
disclosure. 

Koss u])pc‘urs t<» claim that the denial of paragraphs 
7(d) * and 11** of his motion for a bill of particulars 

•“7. • * * (d) state whether the government claims that 
Koss Securities Corporation and Theodore Koss received from the 
defendants and co-conspirators or from others any money or prop¬ 
erty for serving a.s underwriters of Automated Information System 
I sic], Inc., other than the consideration provided in the under¬ 
writing agreement, with the amount of such money or property, 
the person from whom defendants received the same and the date 
and place of such receipt.” 

**“11. State whether the government claims that Theodore 
Koss and Koss Securities Corporation had knowledge of, or par¬ 
ticipated in any way in the agreement alleged in paragraph 21(d) 
of the indictment that Robert Santis would pay to Michael Heller- 
man approximately one-half of the proceeds of the underwriting, 
and set forth the extent of such alleged knowledge or participa¬ 
tion; (b) in the signing of stock powers for certificates issued in 
names of subscribers supplied to Stephen fsic] Zardus by Michael 
Hellerman, alleged in paragraph 21(e) of the indictment, and set 
forth the extent of such alleged knowledge or participation; (c) 
in the agreement between Stanley Schwartz and Murray Taylor, 
alleged in paragraph 21h) of the indictment, to sell common stock 
of Automated Information Systems, Inc., through Atlantic Secu¬ 
rities, Inc., ill return for double commissions, and set forth the 

(Footnote continued on following page] 
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violated liia 8ixtb Aiiieiuluient right to be iufonued of 
t he cliargea ugauiat him. 

Ill imitlemeiitution of the (Sixth Ameiiduient right to be 
iufonued of the uature of criuiiuul charges, Rule 7(c), Fed. 
U. Cr. 1'., provides; 

extent of such alleged knowledge or participation; (d) in the 
agreement among Herbert Shuiman, Steven Adlman, Robert Kol- 
bert and Michael Hellerman alleged in paragraph 21 (i) of the 
indictment that Shuiman, Adlman and Kolbert would trade and 
recommend to brokers and investors purchase of shares of Auto¬ 
mated Information Systems, Inc., for which they received cash 
payments, and set forth the extent of such alleged knowledge and 
participation; (e) in the agreement among Samuel Weisman, 
Harold Lassoff and Michael Hellerman that Weisman would buy 
shares of Automated Information Systems, Inc., through Lassoff, 
alleged in paragraph 21 (j) of the indictment, and set forth the 
extent of such alleged knowledge and participation; (f) in en¬ 
dorsement by Martin Roth and Erwin Layne of checks drawn by 
Interstate Equity Corporation to order of persons unknown, alleged 
in paragraph 21(k) of the indictment, and set forth the extent of 
such alleged knowledge and participation; (g) in purchases of 
shares of Automated Information Systems, Inc., by Irwin Hyman, 
in exchange for cash payments to him. alleged in paragraph 21(1) 
of the indictment, and set forth the extent of such alleged knowl¬ 
edge and participation; (h) in cash payments to William McGee 
and Stephen Hagler for recommending purchase of shares of Auto¬ 
mated Information Systems, Inc., alleged in paragraph 21 (m) of 
the indictment, and set forth the extent of such alleged knowl¬ 
edge and participation; (i) in cash pasrments offered to Dan 
Anfang for recommending purchase of shares of Automated In¬ 
formation Systems, Inc., alleged in paragraph 21 (n) of the indict¬ 
ment, and set forth the extent of such alleged knowledge and 
participation." 

Prior to the submission of the case to the jury the Govern¬ 
ment consented that subparagraphs (h), (j), (I) and (n) be 
stricken from the indictment because no proof of the transactions 
alleged therein had been adduced (Tr. 1698-1600). Therefore, 
Koss could not possibly have been prejudiced by the denial of 
subsections (c), (e), (g) and (i) of paragraph 11 of his motion 
for a bill of particulars. 
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“Thi- indicliiient or the iiiforiiiutioii HhuU be a 
plain, oonciKe and detinite written Htuteiuent of the 
eHscntiul fueta conatitutinj' the offeiiHc charged.” 

Ww 1 Wright, FviUml Fmcticc utul Procedure: VrinUml 
§ IJ.) at 2,il (]!>(>!)). It ia well aettled that an indictment 
uaing only atatiitory language i« Nufflcient. United States 
V. Dehroir, :U(» U.s. 374, 377-78 (1953); United States v. 
Ciinino, 321 F.2d 509, 512 (2d Cir. 1963), cert, denied as 
U'Urcole v. United States, 375 II.S. 967 (1964). The in¬ 
dictment in this case went laj- beyond the liniitwl notice 
requirement in specifying fourteen different means by wliicli 
the conspiracy alleged in t’oiint One was accomplished, of 
which eight were proved at trial, and in specifying fifteen 
different overt acts in furtherance of the conspiracy, of 
which nine were proved at trial (Tr. 1801-02). 

Specitlcally Koss claims he was not informed that the 
following would be jnoved against him at trial; selling 
10,000 shares to llellerman; guai'unteeing forged signatures 
on slock certilicates; knowledge of Santis’ kick-back to 
lleilerman; and cashing a forged check for llellerman. The 
deidnl of the portions of his motion for a bill of particulars 
now complained of would not have informed Koss that the 
(lovernmeiit would pntve he sold 10,000 shares to Heller- 
man. Moreover, the indictment clearly stated that, as 
means of the conspiracy, signatures were forged on stock 
certificates and checks and Santis agrecsl to kick-back half 
the pr(Keeds of the .\ut4)mated offering. Further particu¬ 
larization of tlmse allegations in the indictment would have 
only served to recpiire the (lovernmeiit to disclose its evi¬ 
dence in advance of trial, which is not the function of a 
bill of particulars. See, e.y., United States v, Urisona, 271 
F. Supp. 1.50, 1.55 (S.D.N.Y. 1967), (Mansfield, ./.), afd, 
416 F.2d 107 (2d Fir. 1969), cert, denied, 397 U.S. 961 
(1970); United States v. Ijettron, 222 F.2d 531, 535-36 (2d 
(3r.), cert, denied, 3.50 F.S. 876 (1955); United States v. 
Kushner, 135 F.2.1 368, 673 (2d Cir.), cert, denied, 320 U.S. 
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212 (iy43); United Staten v. Callahan, 300 F. Supi). 519, 
526 ( 8.D.N.Y. 1969); United States v. McCarthy, 292 F. 
Supp. 937, 940-41 (S.D.N.Y. 1968); United States v. 

Fruehauf, 196 F. Supp. 198, 199 (8.D.N.Y. 1961). In any 
event, “[w]hether a bill of j)articulurH ahould be provided 
at all, itH HPope and Hpecifleity, if permitted ... are all 
inatters left primarily to the diseretion of the trial judge.” 
United States v. Salasar, 485 F.2d 1272, 1277-1278 (2d Cir. 
1973). Fertainly Kosh Iibk not demouHtrated that Judge 
Metjiner abused his discretion or that Kosh suffered any 
specifle prejudice by the denial of portions of his motion for 
a bill of particulars. See 8 Moore's Federal Practice 117.06 
[2] at 7-34-35 & n. 16 2d 8d. 1973). 

POINT IV 

The District Court properly excluded from evi¬ 
dence Koss' cancelled checks, customer account cards 
and customer signature cards. 

The (iovernment stipulated with Kosh that certain rec¬ 
ords produced by Koss pursuant to subpoena, allegedly his 
confirmation slips and order tickets, were, in fact, produced 
by Koss pursuant to subpoena; the Government never 
entered into a stipulation with Koss with respect to can¬ 
celled checks, customer account cards or customer signa¬ 
ture cards (Tr. 190-96a). 

Near the conclusion of the trial Koss ofTei-ed collectively 
into evidence, without laying any foun«lation: (1) allegwl 
customer account cards for all customers who traded Auto¬ 
mated stock, showing all transactions by those customers in 
all stocks they trnde<l; and (2) allegedly all of Koss’ can 
celled checks i>aynble to his customers for their ku1c*s of 
Aut<tmated stock and to other brokers for Koss’ purchases 
of Autonmted stock. The Government is unable to find in 
the record any offer into evidence by Koss of documents 
l>uri)orting to be customer signature cards. 
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With r**Hj)(*( t to till* ciiMtoiMPi- account cardH, Kohs claimed 
Unit Nucli (locumcntH, produced pursuant to 8ub[)oenu in 
l!»74, were evidence that Kohs had not intentionally sub¬ 
mitted false documents to the Commission in 1971 (Tr. 
174:M(>, l!S61-f)2). .Indjre Metzner properly refused to allow 
those documents into evidence when Koss was unable to 
isolate a single entry on the approximately fifty such docu¬ 
ments that supported his contention (Tr. 1868-69). 

Koss olfered the cancelbsl checks for the itur|)ose of 
establishinfr that, because Koss bouKht .\utomated stock 
after the price collapsed in .June, 1971, Koss thought Auto¬ 
mated was a legitimate investment, not a manipulated stock 
(Tr. 1869-71). The checks did not indicate whether they 
had been issued in connection with a transaction in .\uto- 
mate«l stock, nor had any attempt been made to match the 
checks with other documents that would have resolved the 
ambif'uity (Tr. 1870-7.5). .Judge Metzner then proposed 
the <inly viable alternative, which was a stipulation with the 
tJovernment with respect to the volume of Koss’ Automated 
stock trades after the bust (Tr. 187.5-78, 1911-14). But 
immediately prior to summati»»n, Koss’ coimsel abandoned 
the proposHl stipulation: 

“The tV)urt: * * * Yon now tell me that there is 
no need for me or you or Mr. Korkin to tell the jury 
that it is so stipulated because you claim that those 
facts are presently in the record? 

“.Mr. Weissbcrg: Yes, your Honor” (Tr. 1930). 

Koss’ claim of prejudice resulting from the exclusion of 
the cancell(>d checks is accordingly preposterous. 
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POINT V 

The claims concerning Hellerman ore without 
merit. 

Layne and aiMiari-ntly K«»mh advance a melange of argu¬ 
ments centering aroiind Michael Hellerman as grounds for 
wversal: Hellerman should he deemed incre«lihle as a mat¬ 
ter of law; the rehabilitation (.f Hellerman's testimony con¬ 
stituted an improper assertion hy the Government of Heller- 
man’s credibility; and the Qovenunent’s conduct was offen¬ 
sive to the concept of due process. Those contentions are 
wholly lacking in merit and generally proceed upon mis¬ 
statements of the evidence. 

The claim that Hellerman should be considered in¬ 
credible as a matter of law relies upon Memrosh v. United 
mates, 352 U.S. 1 (1956). In that case the Court exercised 
its supervisory |K)wer over the federal courts to reverse a 
conviction based on testimony by a Government witness 
who, as the Solicitor General disclosed after the trial, had 
made numerous untrue statements in other proceedings. 
However, in Mesarosh, in which the Court reversed for a 
new trial, the witness’ lack of candor was unknown at the 
time of trial. In this case, the only evidence of duplicity 
by Hellerman was known at the time of trial and indeed 
was virtually the only subject of cross-examination by 
Layne’s counsel. 

Further, the only facts adduced in support of the accusa¬ 
tion of perjury by Hellerman is that Hellerman breached 
an agreement with the Government not to commit addi¬ 
tional crimes and lied to the Government to conceal that 
bi-each. Significantly not mentioned are that Hellerman 
then reached a new agreement with the Government by 
which for the first time he was required to testify in any 
case of which he had knowledge. Moreover, no showing 
has l)een made that Hellerman has given any perjurious 





(I'Mtiinoiiv ill the Kiilistantial nuiiiljer of caHeH at which he 
haH appeared an a (iovernineuL witnesH. In any event, prior 
perjury Ity a witnesH in an aspect of credibility, to be deter- 
iniiied sidely iiy the jury. Hoffa v. United States, 385 U.B. 

:n013 United States V. Aviles, 274 F.2d 179, 

190 (2d C3r.), cert, denied as Krola v. United States, 302 
U.H. 974 (1900); United States v, Iteina, 242 F.2d 302, 
307 (2d Fir.), eeit. denied as .1/occio v. United States, 
3.')4 U.S. 913 (1957); United Staten v. Manjolis, 1.38 F.2d 
1002, 1004 (3d Fir. 1943).* 

Nor can it be said (bat tlie (loverninent acted improperly 
with respect to Automated. Hellerman’s testimony was 
that, before the Automated manipulation bepin, he apreeil 
with Assistant Fnited States Attorney Morvillo to (five in¬ 
formation and not to commit further crimes. Thereafter, 
motivated by ({reed and without the knowled({e or approval 
of the Government, Hellerman entered into the Automated 
consjdraey. As tin* Automated mani|>ulatJon was collapsinff 
in -Inne, 1971 Hellerman told Morvillo about it but placed 
(he blame on 'Paybir; Hellennan was instructed to st.ay out 
of the deal but to rejmrt developments (Tr. 296-98, 304-05, 
•Hl-1;», 345-46). ^\itb respect to Taylor, the Government 
stipulated that, while Taylor also agreed to give informa¬ 
tion to the Government on or before March 2, 1971, Taylor 
did not actually provide any information about Antomatefl 
until dune. 1971 (Tr. 1479-82). Hy June 15, 1971 the Com- 
ini.ssion was taking Koss’ testimony. This case therefore 
precisely |iarallels United States v. Uaralln, 413 F.2d 1306, 
1321 (2d Fir.), rert. denied, .396 U.S. 9.58 (1969), in which 
(he ('onrt found (bat Il(‘rbert Itkin, 

“ * • * whatever else be might have l«fen doing with 
(he FHI to uncover the machinations of the under¬ 
world, * * * was in this venture i ntirely on his own 
and acting wholly without the knowledge of the FBI 
until he fonml it to his interest to tell the FBI, after 
the last installment of the bribe had been paid.” 

•Judge Metzner, of course, charged the jury to scrutinize ac¬ 
complice testimony with care and to receive it "with great caution” 
(Tr. 2202). 
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8ee also United States v. /if Sapio, 435 F.2(l 272, 281-83 
(2d Cir. 1970), ecrt. denied, 402 U.S. 999 (1971).* 

The Uoveruineut'H iiitroductiuii into evidence of its writ¬ 
ten ugi'eeuieut with Uelieriuun was wholly proper and did 
not constitute an assertion that the Government found 
llellerman credible. The thrust of the cross-examinution of 
llelleruiau by Layue's counsel was twofold: that Hellermau 
was a liar, con man and swindler, unworthy of belief, and 
that llellerniaii's motive to testify falsely was his desire to 
avoid pi’osecution and receive lenient treatment, llellerman 
readily admitted his prior misdeeds. But, in order to estab¬ 
lish the leniency accorded llellerman, counsel for Layne 
asked numerous questions concerning the punishment that 
llellerman had received fur all of his criminal activity (Tr. 

* The facts surrounding Hellerman’s and Taylor’s criminal 
participation in the Automated scheme establish the want of 
merit to Koss’ claim that he was entrapped as a matter of law 
by Hellerman and Taylor. Though Hellerman and Taylor had 
agreed, prior to the Automated scheme, to furnish information 
to the Government, the evidence was undisputed that Hellerman 
and Taylor were wholehearted criminal participants in the Auto¬ 
mated scheme without any knowledge on the Government’s part 
and in violation of specific agreements both had made with the 
Government. An issue of entrapment is raised only “. . . when 
the criminal design originates with officials of the Government, 
and they implant in the mind of an innocent person the disposi¬ 
tion to commit the alleged offense and induce its commission in 
order that they may prosecute." Sorrells V. United States, 287 
U.S. 435, 442 (1932) (emphasis supplied). Ortiz V. United States, 
368 F.2d 107, 108 Oth Cir.), cert, denied, 386 U.S. 861 (1966). 
Moreover, even if Hellerman and Taylor had been active par¬ 
ticipants in the scheme at the behest of the Government, the 
entrapment issue posed would have been at most one for the 
jury. United States V. Russell, 411 U.S. 423 (1973). But Koss 
never requested submission of the entrapment issue to the jury, 
and, if he had, the trial judge would have had to refuse, not 
simply because Hellerman and Taylor were not acting for the 
Government but also because the evidence established that the 
initiation of the scheme was not by Hellerman and Taylor and 
because the proof of Koss’ predisposition was overwhelming and 
virtually uncontroverted. E.g., United States v. Greenberg, 444 
F.2d 369 (2d Cir.), cert, denied, 404 U.S. 863 (1971). 
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3i>8-71, 374-8U). Liiviie's counHel also asked and insisted 
on a “vcs” or “no” answer to the question wliether Heller- 
nian liad advised a witness Schoengold to testify falsely 
Itefore the S.E.t’. Judge Metzner allowed the Government, 
on redireet examination, to introduce Hellerman's agree¬ 
ment with the Goveniment, with all references to organized 
Cl ime and threats to his life on account of testimony deleted 
(Tr. 400, 404-00), and to state exactly what had been said 
to Schoengold (Tr. 412-14). The provisions of Hellerman’s 
agr«*ement in which he promis<*d not to commit perjury on 
pain of prosecution for all past misconduct were no more 
than another part of Hellerman’s arrangement with the 
(btvernment which defense counsel hud already partly ex¬ 
plored and which, us Judge Metzner pointed out, defense 
counsel was fm* to argue had been breached. Such redirect 
exuminutaui was no more than c(»mpletion of ureas that had 
been explored only |•artially on cross-examination, and 
therefore proper. 

Finally Luyne complains of the rehabilitative testimony 
by witness Robert Kolbert that he had lied to the Com¬ 
mission about a mutter unrelattsl to Automated, and to 
•Vssistunt United States Attorney Sorkin about Automated, 
because of fear for his life if he told the truth. Such testi¬ 
mony was permitted only upon the explicit limitation that 
the fear was not engendered by any of the defendants on 
trial, and was entirely proper. United Htatcn v. Cirillo, 
41)8 F.2d 1233, 1240 (2d Cir. 1972), vert, denied, 410 U.8. 
989 (1!173); United Hiaten v. Beryer, 433 F.2d 680, 683-84 
(2d Cir. 1970), vert, denied, 401 U.S. 962 (1971); United 
Staten V. Framene. 392 F.2d 954, 960-61 (2d Cir. 1968), 
mvated on other grounds as (liordanrj v. United Staten, 
391 U.S. 310 (1969). Having chosen to impeach Kol- 
bert’s testimony by proof of prior false statements he had 
made relating to this case and otherwise, Layne is hardiv 
in a |)OHition to complain that the Government was per¬ 
mitted to explain the reason for them, for although not 
a legal defense to a criminal charge, Kolhert’s explanation 
that he hud lied because he fearetl for his life was relevant 
to the jury’s weighing of his cretlibility at trial. 
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POINT VI 

Judge Metzner's instructions on the conspiracy 
count were sufficient. 

Kelyiug ou United Utatcn v. Canyianu, 491 F.2(l 906 
(2d Oil*. 1974) ; United States v. Houle, 490 F.2d 167 (2d 
Cir. 1973); United States Fun, 487 F.2d 1023 (2d Cir. 
1973); United States v. Alsondu, 486 F.2d 1339, 1343 (2d 
Cir. 1973), cert, granted an United States v. Feola, 42 
U.S.L.W. 3584 (April 15, 1974) and United States v. Crim- 
mins, 123 F.2d 271 (2d Cir. 1941), I.ayne claims that the 
Court’s instructions to the jury on the conspiracy count 
were inade<iuate bwause, he argues, they failed to si)ecify 
that, in order to convict, the jury must find that Layne 
specifically knew of and agre<?d to the use of the mails as 
part of the conspiracy. The argument is without merit. 

As a pi-eliminary matter, it should be noted that trial 
counsel, who also rei)resents laiync ou appeal, took no ex¬ 
ception to Judge Aletzner’s charge ou this basis or for any 
other reason (Tr. 2208). For any relief, therefore, Layne 
must show that “plain error” was committed within the 
meaning of Rule 52(b) of the Federal Rules of Criminal 
Procedure, that is, that “. . . serious injustice was inflicted 
upon [the] defendant, or [that] he was convictcnl in a 
manner inconsistent with fairness and integrity of judicial 
l)nHeedings. ...” United States v. Bryant, 480 F.2d 785, 
789-790 n.3 (2d Cir. 1973). No such showing has been 
made here. 

I'Mrst of all, it is clear that the jury was made aware by 
the Court’s instructions that a guilty verdict on the con- 
sj)iracy charged in Count One required a finding of an 
agreement to use the mails. Judge Metzner specifically 
charge<l the jury with respect to the conspiracy count in 
part as follows: 

“To prove a conspiiacy here, the evidence must 
show beyond a reasonable doubt the existence of each 
one of the following material elements: 





“First, that the coiiapiracy described was formetl 
and existing at or alanit the time alleged; 

Second, that it was part of the conspiracy to do 
any one of the following: 

“(1) that the defendants and co-conspirators un¬ 
lawfully, wilfully and knowingly, in the offer to sell 
and sale of securities, to wit, the common stock of 
Automated Information Systems, Inc., by the use of 
means and in.struments of transportation and com- 
munication in interstate commerce and by use of the 
mails, would violate Section 17(aj, to which I have 
already referred; 

(-f that the defendants and co-conspirators in 
connection with the purchase and sale of securities 
to wit, the common stock of Automated Information 
Systems, Inc., would and did directly and indirectly, 
use means and instrumentalities of* interstate com¬ 
merce and the mails, to use and employ manipulative 
and dH'ej.tive practices and contrivances in contra¬ 
vention of Kule lOb-ri of the rules and regulations 
promulgated by the Securities & Exchange Com¬ 
mission ; 

“(.‘1) that the defendants and co-conspirators, hav¬ 
ing devised and intending to devise a scheme and 
urtitice to defraud, and attempting so to do, would 
place and cause to be placed in Post Offices and 
authorized depositorii*s for mailed matter and would 
cause to be ilelivered by mail, according to the direc¬ 
tion thereon, certain mutter to be sent and deliveml 
by the Post Olllce iJejiartment ...” (Tr. 2173-74) 

These instructions Uild the jury that before thev could con¬ 
vict any defendant, they had to And the existence of a con¬ 
spiracy (of which the defendant was a member) that had 
as part of its aims the cominission of fraud by use of the 
mails. The instructions were, accordingly, more than suf- 
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flcient to Hsitisfy the doctrine of Crimmins, particularly 
under a “plain error” atadard. See United fitnten v. Mnuro, 
Dkt. No. 74-1270 (2d Cir., June 26, 1974) slip op. at 4458- 
4460.* 

Moreover, had there been a deficiency in the trial judge’s 
instructions of the kind complained of, on the facts of this 
case no reversible error could have been committed. United 
atatea v. Cangiano, supra, 491 F.2d at 910-911. The 
evidence was that Layne agreed to join in a manipula¬ 
tion of Automated stock in the after-market in return for 
a one-quarter share in the profits; the venture could not 
earn profits unless stock were sold, which reijuires mailings 
for the transmission of payments and confirmations of trans¬ 
actions as part of the ordinai'y course of the stock bn>kerage 
business. Layne forged signatures on Interstate’s checks 
to telephone lamk purchasers of Automated stock, which 
checks were the proceeds of sales of stock which were paid 
fur and confirmed by use of the mails. Layne picked up 

* In Mauro, this Court appears to have changed the Crimtnins 
rule from one of statutory construction of Section 871 to one of 
Congressional intent. Slip, op at 4461. Since Congress did not 
choose to make knowledge or intent with respect to use of the 
mails an essential element of the substantive offenses in 15 U.S.C. 
g 77q and 18 U.S.C. § 1341, United States V. Maze. 414 U.S. 395, 
400 (1974); Pereira v. United States, 347 U.S. 1, 8 (1954); 
United States v. Marando, Dkt. No. 73-2378 (2d Cir., July 3, 
1974); United States v. Wolf son, 405 F.2d 779, 783-784 (2d Cir. 
1968), cert, denied, 394 U.S. 946 (1969), there is no rational basis 
to suppose that Congress intended to make such knowledge or 
intent part of the offense of conspiracy to violate these two sec¬ 
tions. However, since the instructions here amply complied with 
the strict requirements of Crimmins and Mauro, this Court need 
not, in our view, reach the question of the continuing vitality of 
the Crimmins doctrine, particularly since the matter is before the 
Supreme Court in United States v. Alsondo, supra. The Govern¬ 
ment’s position continues to be that Crimmins should be overruled 
in its entirety for the reasons stated in our brief in Mauro. 


1 
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3,000 MhureH of Auloinutetl ntock from Kohh for sale by the 
Hellermun group, which suIch rei|iiire<l payment and con¬ 
firmation by mail. And finally Ia«ync placed wooden ticket* 
which he muat have known would cauHc the victim brokers 
to mail paymentH for the stock they purchased on Layne'a 
liehalf. Layne “. . . if . , , engaged in any conspiracy at 
all, had to actually know that . . . [the mails were] in¬ 
volved.” L'nitvd Htatcg v. Cunyianu, Hupra, 401 F.2d at 911. 


POINT VII 

Lpyne alleges no prejudice cognizable on appeal 
resulting from the joint trial with Koss or from lan¬ 
guage of the indictment. 


Layne now alleges that it was unfair to try him Jointly 
with Kohh because of prejudice resiilting fi-om the purjmrted 
facts that: Koss alone was chargisl with making false state¬ 
ments and using false documents, jtroof of which “rubbed 
off” on I.ayne; their defenses were irreconcilably incon¬ 
sistent; there was stronger evidence against Koss than 
Layne. Those allegations are without merit. 


With respect to the claim that proof of Koss’ perjury 
adversely affected Layne, first, Layue moved before trial 
only for a severance fn.m Koss or, in the alternative, of 
what was lals-led by Layne the perjury counts. Counts 
Twelve and Thirteen, which only change<l Koss. While 
Judge Metzner initially granted r.ayne'8 retiuest that those 
V, counts l)e severed, although In- netsl not have done so. 
United NtatcH V. Stceiy, ;{16 F. Hupp. 1148, ILiT-llSfi (8.D. 
N.Y. 1970), aff’d, 441 F.LM 114 (2d Cir.), cert, denied, 403 
U.S. 932 (1971), on reconsideration Count Thirteen was re¬ 
joined by order date.| .March 29, 1974. Hignificantly Judge 
.Metzner’s order restoring Count Thirteen re<ited that the 
defendants had not objected thei-eto, and no one ever sug- 
gesteil the contrary. Secomi, there is no reason to suppose 
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that the jury waH iiuable to follow the stateiuentH of Judge 
Metzner and the Assistant United States Attorney limiting 
the (»ffer of the testimony which concerne<l only Koss on 
Count Thirteen (Tr. 1302, 1321-22, 1379, 1442). And 
third, it is perfectly obvious that the evidence of false state¬ 
ments and use of false documents by Koss would have been 
admissible against Koss on the issue of consciousness of 
guilt whether or not Counts Twelve and Thirteen were 
severed. United States v. Tropiano, 418 F.2d 1069, 1081 
(2d Cir. 1969), cert, denied, 397 U.S. 1021 (1970); United 
States v. DeAlesandro, 361 F.2d 694, 697-98 (2d Cir.), cert, 
denied, 386 U.S. 842 (1966); United States v. Smolin, 182 
F.2«l 782, 786 (2d Cir. 1950); United States v. Stceig, supra, 
316 F. Snpp. at 1158. Cf. United States v. Weiss, 491 F.2d 
460, 467 (2d Cir. 1974). 

The claim that Layne was prejudiced by having to pre¬ 
sent a defense inconsistent with Koss’ was never raisetl 
Itefore or during trial and is therefore unavailable on ap- 
I»eal. United States v. Indiviglio, 352 F.2d 276 (2d Cir. 
1965) (e/i banc), cert, denied, 383 U.S. 907 (1966). The 
reason the claim was never before made is obviously that, 
in fact, Layne’s defense and Koss’ defense were completely 
consistent: Hellennan was not to be believed. Counsel for 
Koss did state in passing at the beginning of his summation 
that he believed the evidence showed a conspiracy of which 
Layne wiw a niemlier; nevertheless, during that summation 
Ijayne’s name w’as subsequently mentioned only in connec¬ 
tion with Koss’ argument that he did not have 5,000 shares 
for Layne to pick up for delivery to Ilellennrn, an argu¬ 
ment of which Layne was a beneficiary. In light of Judge 
Metzner's advising the jury that 

“[t]he summations of counsel which you have heard 
are not to l)e considered as evidence, but only as 
arguments to yon as to what counsel feel you should 
find from the evidence” (Tr. 2199), 


la 
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iiu preHiiiiiptioii can l>e indulf^od in that Layne waa unduly 
prejudiced by an iK<dated remark by Kobb’ counBel. Cer- 
fiiinly it waa iiiHiiflleient to warrant a finding that Judge 
MetKiier abiiHe*! hiH diHcretion in not grunting Layne a 
Neveranee. I’nitcd States v, Jenkins, 496 F.2d 57, 67-68 
(2d Cir. 1974).* 

I^yne’H final eontention in regard to hia joint trial with 
Kobb iH that he was prejudiced becauae the proof againat 
Kohh waa ho much more probative than that againat him. 
That contention ignorea the fact that, in addition to Heller- 
Ilian, witiiesHea Zardua, Santia, Adlinaii, Kolbert, Levine, 
McGovern and VVillia furniahed teatimony atrongly im¬ 
plicating Layne. And the major fiaw in Layne’a reaaoning 
ia that, even hud he betm tried apart from Koaa, all evi¬ 
dence of acta and declarationa by Koaa in furtherance of 
the conajiiracy would at ill have been admiaaible againat 
173 (2<1 ar.), cert, denied, 387 U.8. 906 (1967); United 
States v. Granello, 365 F.2d 990, 995 (2d Cir. 1966), cert, 
denied, 386 U.8. 999 (1967) ; United States v. Puyliese, 
153 F.2d 497, 500 (2d Cir. 1945). Layne’a argument falla 
far abort of the ataiidard enunciated in United States v. 
Vapra, Dkt. No. 74-1068 (2d Cir., July 26, 1974) alip op. 
at 5009, that: 

“. . . where the evidence againat the particular de- 
fendanta who reqiieat aeverance ia not ‘ao little or ao 
“vaatly diaaproiHirtionate” ’ in compariaon to that 
admitted againat the remainder of the defendant. 
United States V. Rizzo, [491 F.2d 215, 218 (2d Cir. 
1974)], aeverance ia not re<|uire<l.” 

The argument that Layne waa prejudiceil by the indict- 
meiit’a deacription of him aa a “aelf-eniployeil promoter and 
finder” ia difficult to coni)>rehend aince neither “aelf-em- 
)doye«i,’' “promoter" nor “finder” ia a term of opprobrium. 

* Were a contrary rule the law, it would be easy enough for 
defenae counael at a joint trial improperly to aecure severed re¬ 
trials by making disparaging remarks about each other’s clients 
in their respective summations. However, no suggestion is In¬ 
tended that Mr. Weisaberg’s remark here was so motivated. 
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POINT VIII 

The Government's response to Layne's request 
foi^ disclosure of electronic surveillance was sufficient. 

In hia omnibus pre-trials motions, Layne requested that 
be be allowed to join in all other motions made by co- 
counsel, including “[djisclosure of electronic eavesdropping 
or wiretapping, if such occurred.” The “motion”, which 
was unsupported by aftldavit from either Layne or his at¬ 
torney, did not even claim that Layne hud been the subject 
of electi-onic surveillance. Government counsel denied that 
the evidence presented to the (Jrand Jury was the product 
of electronic sun'eillance and stated that the Government 
would not otter such evidence at trial. There is no claim 
that any such evidence was introduced below. 

Layne now argues that the Government’s response was 
insuttlcient and that on the basis of his request it should 
have l>een re<|uired to conduct a comprehensive investigation 
to determine whether he, his premises or telephones were 
“ever” the subject of electronic surveillance by “all sur- 
veilling agencies” and that the results of this investigation 
should have been fully explored at an evidentiary hearing. 

This claim is patently frivolous. Having failed even to 
allege that he had been the subject of electronic surveil¬ 
lance, Layne was not even entitled to compel the Govern¬ 
ment to uftlrm or deny the occurrence of any electronic 
surveillance under 18 U.S.C. § 3504. The Government’s re¬ 
sponse was sufficient. Sec United States v. Nardone, 308 
U.8. 338, 341 (1939) ; United States v. Alderman, 394 U.8. 
165, 183 (1969); United States v. Mnggadino, 496 F.2d 455, 
459-60 (2d Cir. 1974) ; Beverly v. United States, 468 P.2d 
732, 752 (5th Cir. 1972); United States v. Alter, 482 P.2d 
1016, 1026 (9th Cir. 1973). 


V' 
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CONCLUSION 

The judgments of conviction should be affirmed. 

KfHpectfully Hubiuitted, 


Paul J. C urban, 

United States Attorney for the 
Southern District of New York, 
Attorney for the United States 
of America. 


UicHABo Wile, 

John D. Ooroan III, 

Assistant United States Attorneys, 
Of Counsel. 
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